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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

(BC  Docket  No.  80-130;  FCC  81-538] 

Amendment  of  Policies  and 
Procedures  for  Amending  the  FM 
Table  of  Assignments  of  the 
Commission’s  Rules 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  eliminated  the 
pre-Notice  of  Proposed  Rule  Making 
stage  of  the  rule  making  proceeding  to 
amend  the  FM  and  Television  Tables  of 
Assignments.  The  filing  of  a  petition  to 
amend  the  FM  or  Television  Table  will 
henceforth  be  announced  and  comments 
solicited  thereon  by  a  Notice  of 
Proposed  Rule  Making  issued  after 
receipt  of  the  petition.  This  action  is 
necessary  to  expedite  processing  of 
petitions  for  rulemaking. 

EFFECTIVE  DATE:  November  12, 1981. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  N.  Lipp,  Broadcast  Bureau.  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  amendment  of 
policies  and  procedures  for  amending 
the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission’s  rules. 

BC  Docket  No.  80-130. 

First  Report  and  Order 
Adopted:  November  12, 1981. 

Released:  November  20, 1981. 

1.  The  Commission  is  presently 
considering  major  revisions  to  the 
policies  and  procedures  utilized  to 
process  petitions  to  atnend  the  FM 
Tables  of  Assignments  (§S  73.202(b)  and 
73.504(a)  of  the  Commission’s  rules).  In 
the  Notice  of  Proposed  Rule  Making,  45 
FR  26390,  published  April  18, 1980,  we 
proposed  several  substcmtive  changes  in 
the  policies  we  apply  in  considering 
requests  to  add  new  FM  channel 
assignments  to  various  communities.  In 
addition,  we  suggested  a  procedural 
modification  in  order  to  reduce  the 
processing  time  in  the  disposition  of 
such  cases.  We  still  have  under 
consideration  the  proposed  substantive 
changes  and  do  not  plan  to  discuss 
those  proposals  herein.  However,  we 
are  now  in  a  position  to  adopt  the 
procedural  change  concerning  the  pre- 
Notice  of  Proposed  Rule  Mal^ig  stage 
so  as  not  to  delay  its  implementation 
any  further. 


2.  In  originally  proposing  to  eliminate 
the  pre-Notice  stage  in  FM  Table  cases, 
we  realized  that  such  a  purely 
procedural  change  did  not  require  a  full 
notice  and  comment  rulemaking 
proceeding  under  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b)(3)(A). 
However,  we  were  opening  a  broad 
inquiry  into  more  substantive  standards 
applicable  to  these  cases,  and  it  seemed 
appropriate  to  solicit  comments  on  this 
procedural  change  as  well.  Having 
reviewed  the  comments,  we  believe  that 
elimination  of  the  pre-Notice  stage  is 
warranted.  We  further  believe  that  a 
similar  change  is  warranted  with  regard 
to  the  procedures  governing  the  handling 
of  petitions  to  amend  the  Television 
Table  of  Assignments  (§  73.606(b)  of  the 
Commission’s  rules).  Because  these 
changes  are  purely  procedural  in  nature, 
they  can  be  accomplished  for  cases 
involving  the  TV  Table  as  well  as  the 
FM  Tables  without  further  notice  and 
comment  proceedings. 

3.  As  stated  in  the  Notice,  the 
rulemaking  process  Is  initiated  by  the 
submission  of  a  petition  which  is 
analyzed  to  determine  whether  it  is 
acceptable.  This  determination  involves 
mostly  technical  considerations.  If 
additional  information  is  needed, 
acceptance  may  be  delayed  until  the 
information  is  received.  Announcement 
of  the  acceptance  is  made  by  Public 
Notice  and  a  rulemaking  niunber  is 
given.  Comments  are  permitted  for  a 
specified  period  (30  days  for  initial 
comments;  15  days  for  replies).  Some 
time  later,  depending  on  the  current 
backlog,  the  Notice  of  Proposed  Rule 
Making  is  issued  (assuming  the  proposal 
has  merit)  outlining  the  Commission’s 
proposed  change  in  the  FM  or  Television 
Table  in  response  to  the  petitioner’s 
request.  Another  comment  period  of  30 
days  for  initial  comments  and  15  days 
for  reply  comments  is  instituted. 
Depending  again  on  the  backlog  and  the 
complexity  of  the  case,  a  final  action 
(Report  and  Order)  is  adopted  some 
time  later. 

4.  The  proposed  change  would 
expedite  consideration  of  these  cases  by 
eliminating  a  45  day  waiting  period. 
Under  the  proposal,  the  Notice  of 
Proposed  Rule  Making  would  announce 
acceptance  of  the  petition  and  any 
necessary  additional  information  would 
then  be  requested.  Comments  on  this 
proposal  have  been  received  from:  The 
National  Association  of  Broadcasters, 
the  National  Telecommunications  and 
Information  Administration,  American 
Broadcasting  Compcmies,  Inc.,  the 
National  Radio  Broadcasters 
Association,  Radio  Broadcast  Licensees 
(as  a  joint  pleading),  and  General 


Electric  Broadcasting,  Co.,  Inc.^  Reply 
comments  were  filed  by  Radio 
Broadcast  Licensees,  by  American 
Broadcasting  Companies,  Inc.,  and  by 
the  National  Association  of 
Broadcasters. 

5.  All  commenting  parties  agreed  that 
the  elimination  of  the  pre-Notice  of 
Proposed  Rule  Making  stage  was 
desirable  and  urged  its  removal.  Some 
commenters  expressed  concern  that  the 
creation  of  a  one-step  process  in  which 
the  Notice  of  Proposed  Rule  Making  is 
issued  without  firat  considering 
comments  should  not  be  interpreted  as  a 
presumption  in  favor  of  granting  the 
petition. 

6.  The  Commission  was  confronted 
with  this  exact  proposal  in  1974.  See 
Amendment  of  Part  1,  Subpart  C,  FM 
and  Television  Table  of  Assignments, 
RM-2393,  32  RR  2d  71  (1974).  We  then 
agreed  that  the  suggestion  was  desirable 
but  decided  that  the  Public  Notice  step 
and  receipt  of  comments  did  not  cause  a 
delay  in  issuing  the  Notice  of  Proposed 
Rule  Making.  Rather  the  number  of 
cases  on  the  staff’s  workload  and  the 
lack  of  sufficient  persoimel  combined  to 
postpone  resolution  of  pending  cases. 
We  stated  that  we  hoped  we  would 
some  day  be  in  a  position  to  eliminate 
the  pre-Notice  of  Proposed  Rule  Making 
step.* 

7.  While  the  pre-Notice  comments  and 
replies  could  be  beneficial,  in  most 
cases  no  pleadings  are  filed  or  the 
pleadings  that  are  filed  have  little  effect 
on  the  content  of  the  Notice  of  Proposed 
Rule  Making.  Furthermore,  the 
Commission’s  staff  is  now  in  a  position 
to  act  on  these  cases  in  a  more 
expeditious  manner  than  was  possible 
in  1974.  Accordingly,  we  no  longer 
believe  that  the  liMted  potential 
benefits  of  pre-Notice  comments  and 
replies  justifies  a  45  day  waiting  period 
in  the  preparation  of  a  Notice  of 
Proposed  Rule  Making.  The 
Ad^nistrative  Procedure  Act  presents 
no  impediment  to  our  adopting  this  one- 
step  procedure.  Section  553(b)(3)  merely 
requires  a  notice  which  includes  the 
terms  or  substance  ofihe  proposed  rule 
and  a  description  of  the  subjects  and 
issues  involved.  The  Notice  of  Proposed 
Rule  Making  adequately  fulfills  this 
requirement. 

8.  Therefore  the  time  is  ripe  to 
eliminate  this  built-in  delay  in  the 
handling  of  these  FM  and  Television 
Tables  of  Assignments  rulemaking 

>  Other  parties  submitted  comments  in  this 
docketed  proceeding,  but  they  are  not  under 
consideration  here  because  Aey  did  not  address 
this  proposal 

*  See  Separate  Statement  of  Chairman  Wiley, 
Bupn  at  p.  77. 
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cases.  The  acceptance  of  petitions  and 
the  assignment  of  rule  making  numbers 
will  be  handled  in  the  Notice  of 
Proposed  Rule  Making.  If  any  special 
problems  require  additional  showings, 
that  information  can  be  requested  in  the 
Notice.  We  emphasize  that  under  this 
amended  procedure,  as  in  the  past,  the 
issuance  of  a  Notice  of  Proposed  Rule 
Making  indicates  nothing  more  than  the 
Commission’s  intention  to  consider  the 
proposed  change  in  the  Table  of 
Assignments  and  to  afford  petitioner, 
interested  parties  and  the  public  an 
opportunity  to  comment  on  that 
proposal. 

9.  Accordingly,  the  Commission’s 
rules  are  amended  as  set  forth  in  the 
Appendix  below.  Since  the  amendments 
are  procedural  in  nature,  we  have 
determined  that  the  effective  date 
IHt>vision  of  section  4  of  the 
Administrative  Procediue  Act  is 
inapplicable.  Accordingly,  the  amended 
procedures  shall  apply  to  proceedings  in 
which  the  petition  for  rulemaking  is 
accepted  on  or  after  November  12, 1981. 

10.  Authority  for  these  amendments  is 
contained  in  sections  4(i)  and  (j)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  and  5  U.S.C.  4  and 
553  (the  Administrative  Procedure  Act). 

Federal  Communications  Commission. 
William  ).  Tricarico, 

Secretary. 

Appendix 

PART  1— PRACTICE  AND  PROCEDURE 

'The  following  provisions  of  the 
Commission’s  rules  have  been  amended 
as  follows: 

Section  1.403  (Notice  and  availability) 
is  revised  to  read  as  follows: 

§  1.403  Notice  and  availability. 

All  petitions  for  rulemaking  (other 
than  petitions  to  amend  the  FM  and 
Television  Tables  of  Assignments) 
meeting  the  requirements  of  §  1.401  will 
be  given  a  file  number,  and  promptly 
thereafter,  a  “Public  Notice’’  will  be 
given  (by  means  of  a  Commission 
release  entitled  “Petition  for  Rule 
Making  Filed”)  as  to  the  petition,  file 
number,  nature  of  the  proposal  and  date 
of  filing.  Petitions  are  available  for 
public  inspection  at  the  Commission’s 
Docket  Reference  Room  in  Washington, 
D.C. 

Section  1.405  (Responses  to  petitions; 
replies)  is  amended  by  adding 
introductory  text  to  read  as  follows: 


§  1.406  Roaponaaa  to  petitions;  replies. 

Except  for  petitions  to  amend  the  FM 
or  Television  Tables  of  Assignments: 

•  •  •  *  • 

|PR  Doc.  81-aatH  PSaS  U-S-Sl;  ai46  aB| 
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47  CFR  Parts  1  and  22 

(CC  Docket  No.  81-360;  RM-3817;  FCC  81- 
552] 

Amendment  of  the  Commission’s 
Rules  To  Add  Memphis,  Tenn.,  to  the 
Table  of  Assignments  for  Air-Ground 
Stations  in  the  Domestic  Public  Land 
Mobile  Radio  Service  and  To  Apply 
Additionai  Procedures  in  Proceedings 
for  Amendment  of  the  Table 

agency:  Federal  Communications 
Commission. 

ACnON:  Final  rule. 

summary:  The  Federal  Communications 
Commission  amends  its  rules  to  assign 
air-groimd  channel  1  to  Memphis, 
Tennessee.  This  amendment  is  in 
response  to  a  petition  for  rulemaking 
submitted  by  Mobile/Comm,  Inc.  The 
effect  of  this  amendment  is  to  afford 
reliable  air-ground  communication 
service  to  aircraft  flying  in  the  Memphis 
area.  In  addition,  the  Commission 
amends  its  rules  to  apply  additional 
procedures  in  proceecUngs  to  amend  the 
table  of  assignments  for  air-ground 
radiotelephone  stations.  The  effect  of 
this  amendment  is  to  require  that 
procedures  now  applied  in  amending  the 
FM  and  television  tables  of  assignment 
also  be  applied  in  proceedings  to  amend 
the  air-ground  table  of  assignments.  - 
Finally,  the  Commission  amends  its 
rules  to  exclude  amendments  to  the  air- 
ground  table  of  assignments  finm  the 
procedure  of  soliciting  comments  on  a 
rulemaking  petition.  1116  effect  of  this 
exclusion  is  to  expedite  action  on 
petitions  to  amend  the  air-ground  table 
of  assignments. 

EFFECTIVE  DATE:  December  17, 1981. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Stevens,  Common  Carrier  Bureau. 
(202)  632-6450. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Regulatory  Flexibility  Act  of  1980, 
the  Federal  Communications 
Commission  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

In  the  matter  of  amendment  of 
§  22.521(b)  of  the  Commission’s  rules  to 
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add  Memphis,  Tennessee  to  the  table  of 
assignments  fw  air-ground  stations  in 
the  Domestic  Public  Land  Mobile  Radio 
Service,  amendment  of  §  1.420  of  the 
Commission’s  rules  to  apply  additional 
procedures  in  proceedings  for 
amendment  of  the  table  of  assignments 
for  air-ground  stations  in  the  Domestic 
Public  Land  Mobile  Radio  Service,  CC 
Docket  No.  81-35a  RM-3817. 

Report  and  Otd» 

Adopted:  November  24, 1981. 

Released:  December  2, 1981. 

By  the  Commission:  Chairman  Fowler  not 
participating. 

Background 

1.  On  May  21, 1981  (46  FR  31292,  June 
15, 1981),  the  Commission  adopted  a 
Notice  of  Proposed  Rulemaking  (FCC 
81-253)  which  proposed  to  add 
MempUs,  Tennessee  to  the  table  of 
assignments  for  air-ground  stations  in 
the  Domestic  Public  Land  Mobile  Radio 
Service.  The  Notice  was  issued  in 
response  to  a  petition  for  rulemaking 
filed  by  Mobile/Comm  In&  (RM-3817). 
Mobile/Comm  filed  a  comment 
reaffirming  its  intention  to  apply  for  the 
chaimeL  if  assigned.  No  other  comments 
were  filed. 

2.  Section  22.521(a)  of  the 
Commission’s  rules  locates  twelve 
frequency  pairs  for  assignment  to  land 
mobile  radio  systems  that  are 
interconnected  to  the  nationwide  public 
landline  telephone  system  and  afford 
communications  service  to  airborne 
stations.  Section  22.521(b)  allocated 
fix)m  one  to  four  of  these  frequency 
pairs,  or  working  channels,  to  specific 
geographic  locations.  That  subsection 
also  provides  that  base  stations 
operating  on  these  frequencies  must  be 
within  25  miles  of  the  location  specified. 

3.  Memphis,  Tennessee  is  not  among 
the  locations  listed  in  S  22.521(b).  nor  is 
it  within  25  miles  of  any  of  the  other 
specified  locations.  Mobile/Comm 
requested  that  §  22.521(b)  be  amended 
by  adding  Memphis  to  the  listof 
assignments  for  air-ground  stations.  Tliis 
amendment  would  allow  an  air-ground 
station  to  be  operated  on  the  working 
frequency  454.950  MHz  (Channel  1)  and 
on  454.675  MHz  (the  nationwide 
signaling  channel)  within  25  miles  of 
Memphis.  No  harmful  electrical 
interference  is  expected  to  result  from 
this  amendment. 

4.  The  air-ground  station  nearest 
Memphis  is  130  miles  away  at  Little 
Rock,  Arkansas.  According  to  Mobile/ 
Comm,  this  spacing  between  stations 
reveals  a  void  in  air-ground  service  in 
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the  vicinity  of  Memphis.  Mobile/Comm 
also  claims  that  Memphis  is  the  scene  of 
significant  general  aviation  activity.  In 
response  to  a  siirvey  conducted  by 
Mobile/Comm  among  the  general 
aviation  community  in  the  Memphis 
area,  27  prospective  subscribers 
expressed  sufficient  interest  in  Mobile/ 
Comm's  proposal  to  produce  “firm 
applications  for  service.”  Mobile/Comm 
states  that  present  air-ground  service  is 
inadequate  to  afiord  reliable  service  to 
aircrafi  flying  in  the  Memphis  area.  In 
addition,  aircraft  at  sufficiently  high 
altitudes  may  obtain  service,  but  must 
pay  toll  charges  to  communicate  with  a 
Memphis  telephone  through  a  distant 
base  station.  * 

Amendment  of  9  22.521(b) 

5.  In  view  of  the  apparent  need  for  air- 
ground  communications  service  in 
Memphis,  we  believe  the  public  interest 
would  be  served  by  amendment  of 

S  22.521(b)  of  the  Commission’s  rules, 
assigning  air-ground  channel  1, 
frequency  454.950  MHz.  to  Memphis. 
Tennessee.  This  assignment  conforms 
with  the  mileage  separations  used 
elsewhere  in  the  table  of  frequency 
assignments  for  air-ground 
radiotelephone  service. 

Amendment  of  Part  1 

6.  Also  in  this  proceeding,  we  are 

amending  several  sections  of  Part  1  of 
the  Conunission’s  rules.  We  are 
amending  9 1.420.  which  sets  forth 
additional  procedures  in  proceedings  to 
amend  the  FM  and  television  tables  of 
assignments.  The  procedures  in  this 
section  concern  the  filing  of  comments 
and  reply  comments  in  ammiding  tfiese . 
tables  of  assignmmits.  Since  th^  are  no  - 
specialized  procedures  for  amending  the 
air-ground  table  assignments  in  the 

DoiMstic  Public  Land  Mobile  Radio  . 
Service,  we  believe  it  is  appropriate  to 
apply  9 1.420  to  proceedings  to  amend 
this  table  of  asdgnment  We  are  also 
amending99 1-403  and  1.405  of  the 
Commission's  rules.  These  amendmmits 
will  exdude  amendments  to  the  air- 
ground  table  of  assignments  from  the 
Commission  procedure  of  issuing  a 
Public  Notice  announcing  acceptance  of 

a  rulemaking  petition  and  allowing  for 
comments  and  reply  comments  on  the 
petition.  Amendnrants  to  the  FM  and 
television  assignment  tables  were 


recently  excluded  frtmi  this  same 
procedure.  These  amendments  to  Part  1 
involve  rules  of  agency  practice  or 
procedure,  and  are  therefore  exempt 
from  the  notice  and  comment 
requirements  of  the  adminstrative  Act,  5 
U.S.C.  553(b).  See  Buckeye  Cablevision, 
Inc,  V.  United  States,  538  F.  2d  948  (6th 
Cir.  1971);  Meredith  Broadcasting  Co.  v. 
Federal  Communications  Commission, 
365  F.  2d  912  (D.C.  Cir.  1966).  Compare 
Pickus  V.  United  States  Board  of  Parole. 
507  F.  2d  1107  (D.C.  Cir.  1974). 

Authority 

7.  Authority  to  amend  Section 
22.521(b)  of  the  Commission’s  rules 
appears  in  Sections  4(i),  303  (g)  and  (r) 
and  307(b)  of  the  Communications  Act 
of  1934,  as  amended.  Authority  to 
amend  §9 1.403, 1.405  and  1.420  of  the 
Commission’s  rules  appears  in  Section 
4(i)  of  the  Communications  Act  of  1934. 
as  amended. 

8.  Accordingly,  it  is  ordered.  That 
effective  December  17. 1981, 

99  22.521(b),  1.403, 1.405  and  1.420  of  the 
Commission’s  rules  are  amended  as  set 
forth  in  the  attached  appendix  below. 

9.  It  is  fiirther  orders,  that  this 
proceeding  is  terminated. 

10.  The  Secretary  shall  cause  a  copy 
of  this  Report  and  Order  to  be  published 
in  the  Federal  Register. 

(Secs.  4, 303, 307, 48  Stat,  .as  amended,  1066. 
1082, 1083;  (^  U.S.C.  154, 303,  307]) 

Federal  Communications  Commission. 
William  ).  Tficaiico, 

Secretary. 

/^pmdix 

Ihe  Commission  amends  47  CFR  as 
set  forth  below: 

PART  PRACTICE  AND  PROCEDURE 

1.  Section  1.403  is  revised  to  read  as 
follows: 

91.403  Notice  and  avaOability. 

All  petitions  for  rulemaking  (other 
than  petitions  to  amend  the  FM, 
Television  and  Air-Ground  Tables  of 
Assignments)  meeting  the  requirements 
of  9 1.401  will  be  given  a  file  number, 
and  promptly  thereafter,  a  “Public 
Notice”  will  be  given  (by  means  of  a 
Commission  release  entitled  “Petition 
for  Rule  Making  Filed”)  as  to  the 
petition,  file  number,  nature  of  the 
proposal  and  date  of  filing.  Petitions  are 


available  for  public  inspection  at  the 
Commission’s  Docket  Reference  Room 
in  Washington,  D.C. 

2.  Section  1.405  is  amended  by 
revising  the  introductory  language  to 
read; 

§  1.405  Responses  to  petition^  replies. 

Except  for  petitions  to  amend  the  FM 
Television  or  Air-Ground  Tables  of 
Assignments: 

*  *  *  *  * 

3.  Section  1.420  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read: 

§  1.420  Additional  procedures  in 
proceedings  for  amendment  of  the  FM, 
Teievision  or  Air-Ground  Table  of 
Assignments. 

(a)  Comments  filed  in  proceedings  for 
amendment  of  the  FM  Table  of 
Assignments  (9  73.202  of  this  title),  the 
Television  Table  of  Assignments 

(9  73.606  of  this  title)  or  the  Table  of 
Assignments  for  Air-Ground  Stations  in 
the  Domestic  Public  Land  Mobile  Radio 
Service  (9  22.521  of  this  title)  which  are 
initiated  on  a  petition  for  rulemaking 
shall  be  served  on  petitioner  by  the 
person  who  files  the  comments. 

(b)  Reply  comments  filed  in 
proceedings  for  amendment  of  the  FM. 
Television  or  Air-Ground  Tables  of 
Assignments  shall  be  served  on  the 
person(s)  who  filed  the  conunents  to 
which  the  reply  is  directed. 

*  *  *  it  it 

PART  22— PUBLIC  MOBILE  RADIO 
SERVICES 

4.  Section  22.521(b)  is  amended  by 
adding  a  location  to  read  as  follows: 

§  22.521  Nationwide  plan  for  assigninent 
of  frequenciea  to  land  mobile  eyetems 
rendering:Communieatioii  eerviee  to 
airborne  stations. 

(a)  *  .*  * 

(b)  *;  * 
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